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On 14 August 2015 Harper Macleod wrote to the Respondent’s firm. They
requested a full calculation of their client’s legal rights entitlement within 7 days or
an explanation as to why the calculation would not be forthcoming. Failing which
they advised an action against the executors for account reckoning and payment

would be instigated.

The Respondent’s firm replied on 21 August 2015 advising that they were almost
in a position to take final instructions from the executors and would revert in early
course. Harper Macleod acknowledged that letter by their own letter of 24 August
2015. On 26 August 2015 the Respondent’s firm sent a further letter to Harper

Macleod advising they would revert as quickly as possible.

On 27 September 2015 Harper Macleod wrote to the Respondent’s firm requesting

an update. No reply was received.

On 23 October 2015 Harper Macleod wrote to the Respondent’s firm noting that
they had not received a response to their letter of 27 September 2015 and requested
an update. The Respondent’s firm sent an email on 26 October 2015 advising that
the executors were due to meet that week and that the firm would be in further

contact in order to progress matter afterwards.

On 7 December 2015 Harper Macleod wrote to the Respondent’s firm seeking an

update.

On 8 January 2016 Harper Macleod wrote to the Respondent’s firm. They noted
their letter of 7 December 2015 had not been responded to. They requested an
update. On 11 January 2016 the Respondent’s firm replied explaining the executors
had been unable to meet in December 2015 due to work commitments and that they
would be in contact after the executors met. The firm advised that the executors

were due to have a meeting shortly.

On 22 March 2016 Harper Macleod wrote to the Respondent’s firm requesting an
update. The Respondent’s firm acknowledged receipt on 23 March 2016 and

advised that the correspondence would be placed before 2 member of staff dealing

with the executry.
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Formal Notices in terms of section 48(1)(a) of the Legal Profession and Legal Aid
(Scotland) Act 2007 and section 15(2)(1)(1) of the Solicitors (Scotland) Act 1980

were issued to the Respondent on 15 June 2020,

On 16 July 2020 the Respondent wrote to the Society. He stated that he would

endeavour to provide a full response as soon as possible.

The Respondent sent further emails to the Society on 4 August 2020 and 7 August
2020. In the latter email he stated that he would revert with a comprehensive

response by the beginning of the week. No response was received.

A new issue of failing to respond to the Society was intimated by the SLCC on 2
December 2020. The Respondent did not engage with this process and no response

was received.

In April 2021 the Society wrote to the Respondent seeking an update on the

administration of the estate. The Respondent did not reply.

Mrs Elizabeth Anne Hyslop ("the complainer”) instructed the firm of Smith &
Grant ("the firm") on 18 August 2016 to act in relation to the administration of
her late son's estate. Mr X, the executry manager of the firm, was involved in
the administration of the estate under the supervision of the Respondent who was
also involved in certain elements of the same. A number of issues arose during the
period in which the firm was instructed to act eventually leading to a complaint to
the SLCC from the complainer on 21 January 2019. Three matters were eventually
remitted to the Law Society of Scotland for investigation. A complaint in relation
to these matters was intimated to the Respondent on 14 July 2020. No response was
received. A reminder was sent to the Respondent on 2 October 2020 and again no

response was recetved.

Due to his failure to respond, on 29 July 2021 the Law Society served
Notices on the Respondent in terms of Section 15(2)(iXi) of the Solicitors
(Scotland) Act 1980 ("1980 Act") and Section 48(1)(a) of the Legal Profession
and Legal Aid (Scotland)} Act 2007 ("2007 Act"). There was no response from
the Respondent following the issue of the Notices and on 25 August 2021 a










A copy of the foregoing together with a copy of the Findings certified by the Clerk to the
Tribunal as correct were duly sent to the Respondent by recorded delivery service on
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wary of communicating with the potential legal rights claimants for fear of breaching any duty of
confidentiality. It was however accepted that at the very least the Respondent should have advised

Harper Macleod of the difficulties in calculating any legal rights claim.

With regard to the second Complaint, the administration of the estate had been moved to another firm
and was now concluded. In relation to the complaints made against the Respondent, the firm’s fees were
abated and compensation was awarded to the Secondary Complainer by the SLCC. Additionally, the
Law Society had made a finding of unsatisfactory professional conduct against the Respondent and had

imposed a fine of £1,500 and an order of compensation of £1,500.

Mr Macreath confirmed that it was conceded by the Respondent that the test of professional misconduct

set out in Sharp was clearly met.
DECISION ON PROFESSIONAL MISCONDUCT

All of the averments of fact were admitted in the Joint Minute. Accordingly, the Tribunal found all of
these averments to be established. Whilst the Respondent admitted that his conduct amounted to
professional misconduct, in terms of Section 53(1)(a) of the Solicitors (Scotland) Act 1980 (“the 1980
Act™), the Tribunal itself required to be satisfied that the Respondent had been guilty of professional

misconduct.

The test for professional misconduct is contained in Sharp v Council of the Law Society_of Scotland

1984 SLT 313 which states:

“There are certain standards of conduct fo be expected of competent and reputable solicitors. A
departure from these standards which would be regarded by competent and reputable solicitors as
serious and reprehensible may properly be categorised as professional misconduct. Whether or not the
conduct complained of is a breach of rules or some other actings or omissions, the same question falls
t0 be asked and answered and in every case it will be essential 10 consider the whole circumstances and
the degree of culpability which ought properly to be attached to the individual against whom the

complaint is to be made.”

The Fiscal invited the Tribunal to consider the averments of misconduct on an /n cumulo basis. The
conduct founded upon extends over a lengthy period of time - November 2014 to July 2021. The

Respondent failed in his obligations to third parties, professional colleagues and the Law Society acting
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in its role as regulator of the profession. He failed in his duties in his capacity as solicitor and as the

Client Relations Partner of the firm.

The Tribunal was satisfied that the established conduct fell below the requisite standard to the degree

that could only be described as serious and reprehensible.
The Tribunal invited further submissions from both parties.
SUBMISSIONS FOR THE COMPLAINER RE DISPOSAL

The Fiscal confirmed that the Respondent had only one matter on his record card, the finding of
unsatisfactory professional conduct previously referred to by Mr Macreath which had resulted in a fine
of £1,500 and an award of compensation of £1,500. The Fiscal moved for expenses and indicated that

he had no submissions with regard to publicity.
SUBMISSIONS FOR THE RESPONDENT RE DISPOSAL

Mr Macreath confirmed that the Respondent had given him instructions at an early stage of his

involvement o resolve matters.

He advised the Tribunal that the Respondent was the first member of his family to go to university. Both
of his parents had been immensely proud when he graduated. The Respondent did not immediately apply
for a traineeship but, for a time, helped his mother care for his terminally ill father. Subsequently, the
Respondent had been advised of the possibility of a traineeship with the firm of Smith & Grant. The
Respondent’s application was successful. Unfortunately, the firm of Smith & Grant had a chequered
past. In 2009, the Respondent was put in the position of having to take over the running of the firm
following the prosecution and striking off of the then senior partner. As a young man, the Respondent
had been thrown into the deep end. The Respondent became a workaholic, working seven days a week,
starting as early as 6:30am and working 14-hour days. He had never been married. In fact, it could be

said that the Respondent was married to the firm.

Mr Macreath explained that the firm now has 10 employees, one salaried partner and a consultant. The
Respondent carries out all of the managing roles within the firm himself. Mr Macreath referred the

Tribunal to a letter from the firm’s accountant that described the nature of the firm’s business and day-

to-day running.
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made a finding of unsatisfactory professional conduct and fined the Respondent in the sum of £1,500

and ordered compensation of £1,500 to be paid.

Mr Macreath referred the Tribunal to a letter of testimonial for the Respondent from Craig Bennett, a
professional colleague of the Respondent’s in Dunfermline. He confirmed that Mr Bennett had seen both
Complaints against the Respondent and was fully aware of the allegations against him. Mr Macreath

described the testimonial as a heart-felt letter and submitted that Mr Bennett would not have risked his

own reputation by offering the testimonial.

Mr Macreath invited the Tribunal to accept that the Respondent did not present a danger to the public.
The Respondent had recognised the root cause of his difficulties and now understood he could look to a
number of sources for assistance. Mr Macreath recognised that not cooperating with the Society was a
serious issue affecting the reputation of the profession but invited the Tribunal to have regard to the two
letters produced demonstrating that the Respondent’s firm was highly regarded and only exists due to
the Respondent’s dedication to his clients. He submitted that it would be tragic for the Respondent to
lose his hard worked for career where there was no question of dishonesty or a lack of integrity on his
part. He invited the Tribunal to allow the Respondent to continue in practice unrestricted. The
seriousness of the misconduct was understood but the root cause of these issues was the Respondent’s
depression. The Respondent had demonstrated insight into this, sought treatment and this had shown

him how to deal with these issues on an ongoing basis. He submitted that, as a consequence, there is no

risk of repetition.

Mr Macreath submitted that the Respondent could expect an award of expenses against him and the

Tribunal had the power to both censure and fine him.

Mr Macreath accepted that the Tribunal would in due course fix a compensation hearing to deal with the
Secondary Complainers’ compensation claims. He confirmed he would be advising the discretionary

trustees to deal with both claims for legal rights on the estate from the funds in the trust.
DECISION ON DISPOSAL, PUBLICITY AND EXPENSES

The Tribunal required to consider the seriousness of the misconduct. Uppermost in its mind were the
protection of the public and the reputation of the profession. A failure to cooperate with the investigatory
process following a complaint brings the profession into disrepute. The Tribunal did not, however,

consider that the circumstances in this case merited either a striking off or suspension. Given the
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mitigation put forward on behalf of the Respondent, the Tribunal considered that no restriction was

necessary to protect the public.

However, the Tribunal considered it important to reflect the seriousness of the misconduct. In all of the
circumstances, the Tribunal conciuded that the appropriate disposal was to censure the Respondent and

fine him in the sum of £5,000.

With regard to the expenses of proceedings, the Tribunal considered the fair and appropriate order was

an award 1n favour of the Complainers. on the usual basis.

Neither party made any submission in relation to publicity. The Tribunal had regard to its obligations
under Paragraph 14 and 14A of Schedule 4 to the 1980 Act. There was no information before the
Tribunal to suggest that the interests of any individual might be prejudiced by publicity of this decision.

Accordingly, the Tribunal directed that there should be publicity of the findings in full.

Kenneth Paterson

Vice Chair





